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Corporation Department—Assists attorneys in the organization of corporations and in 
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ports, and to pay state taxes in every state and in the provinces of Canada. 
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and new laws enacted by 
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Federal Income Tax Service—Reports the Federal Income Tax Law and the official 
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Federal Trade Commission Service—Reports the Federal Trade Commission Act and 
the Federal Anti-Trust Act (the Clayton Act) and the official orders, rulings, com- 
plaints, etc., bearing thereon. 
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Talks on Foreign Corporations 


No. 4: Interstate Commerce and Intrastate Commerce 


(Maintenance of an office.) 





HERE is no ——— 





doubt that 
the maintenance 
of an office in a 
foreign state is an 
important factor 

be considered 
in deciding 
whether a_ cor- 
poration is “doing 
business” therein 


in July 





Notice Co 
The Corporation Journal, as 
usual, will not be published 
and August. 
September number will con- 
tain all matter collected since 
the date of this issue. 


eral v. Electric 
Storage Battery 
, 188 Mass. 
239, 74 N. E. 467. 

It was stated in 
the case of St. 
Louis Southwest- 
ern Railroad Co. 
v. Alexander, 227 
U. S. 218, that 


The 





in a manner re- 

quiring qualification under the for- 
eign corporation laws of that state. 
In fact it has been stated that the 
maintenance of an office for the 
transaction of business makes a 
prima facie case that the corpo- 
ration is “doing business” within 
the state, and subject to penalties 
for failure in not having complied 
with the foreign corporation law. 
Warner Instrument Co. v. Sweet, 
65 N. Y. Misc. 58, 119 N. Y. 
Supp. 166. 

To rebut the inference that main- 
tenance of an office alone would re- 
quire qualification, it may be shown 
that all of the business trans- 
acted there constitutes interstate 
commerce, but if the office is used 
in part for interstate commerce and 
in part for intrastate commerce, 
the foreign corporation is subject 
to the state laws. Attorney Gen- 


where a foreign 
corporation opens 
or rents an Office or store it is un- 
questionably “doing business” in 
the state. See also Hirschfield v. 
McCullach (Ore.) 127 Pac. 541. 

It has been held in Tennessee 
that where a foreign corporation 
maintained an office in the state 
merely for the purchase of lumber, 
which, except in a few instances, 
was delivered outside of the state, 
the corporation was not “doing 
business” therein in the sense of 
requiring qualification. Advance 
Lumber Co.v. Moore, 126 Tenn. 313, 
This holding can be explained on 
the ground that the transactions 
involved were purely interstate 
commerce. 

There is some difficulty in con- 
cluding that the maintenance of an 
office constitutes “doing business” 
where the transactions are other 
than commercial. However, it 





204 THE 
seems clear that where an office is 
regularly maintained in the state for 
the meeting of officers and direction 
of its affairs, it is “doing business.” 
A Missouri Court holds that the 
meeting of officers and the direction 
of its affairs “is as much doing 
business and as much within the 
law as the mechanical part itself 
and that without this ‘brain-work’ 
so to speak, this direction of the 
controlling minds—there could be 
no successful conduct of mechanical 
work.” Stegall v. American Pig- 
ment & Chemical Co., 150 Mo. 
App. 251, 120 S. W. 144. On the 
other hand an Illinois case holds 
that a foreign mining corporation 
having an office in Illinois where the 
secretary issued steck and the 
directors held meetings, was not 
“doing business” in the state. 
Bradbury v. Waukegan, etc., Co., 
But the issue in 
this case was not whether the cor- 
poration should have qualified to do 
business in the state as a foreign 
corporation, but involved the ques- 
tion whether the Illinois ae 
could enter a decree involving the 
internal affairs of the company. 
The expressions of ‘the Court, 
therefore, in regard to “doing busi- 
ness,” are not strictly in point on 
the problem here considered. Ac- 
cording to Colonial Trust Co. v. 
Montello Brick Works, 172 Fed. 
310, merely having an office for 
financial transactions in Pennsyl- 
vania does not make the qualifi- 
cation under foreign corporation 
laws necessary. 

Where the transactions are 
strictly for the commercial account 
of the corporation in the sale and 
delivery of goods, there are many 
cases which make clear that the 


foreign corporation should qualify. 


113 Ill. App. 600. 
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Thus, in American Case & Register 
Co. v. Griswold, 143 N. Y. App. 
Div. 807, 128 N. Y. Supp. 206, 
affirmed in 206 N. Y. 723, it is 
held that a foreign ‘ corporation 
with an office in New York where 
orders were taken and cash paid 
on account, which was to be re- 
bated if the contract was not 
accepted, was “doing business” 
in New York, and a provision 
making contracts subject to ac- 
ceptance at the home office did 
not change the character of the 
transaction. 


In East Coast Oil Co. v. Holland 
S. A., 170 N. Y. Supp. 576, it 
appears that a Mexican corpora- 
tion made a contract in New York 
City with a Delaware corporation 


‘for the sale and delivery of oil from 


wells located in Mexico. The con- 
tract provided that payment should 
be made at the “office” of the 
company in New York. The fact 
that the contract spoke of an office 
in New York City made it neces- 
sary, according to the Court, for 
the Mexican corporation to have 
qualified under the foreign corpo- 
ration law, as a condition precedent 
to enforcement of the contract. 


In International Text Book Co. 
v. Lynch, 81 Vt. 101, 69 Atl. 541, 
it was held that a foreign corpo- 
ration which had rented and fitted 
up an office in Vermont for the pur- 
pose of soliciting students for en- 
rollment in a correspondence school, 
was “doing business” in the state 
in a manner requiring ‘its qualifi- 
cation under the foreign corporation 
laws. 


On the other hand where the 
name of a foreign corporation is 
placed on the door of an office as 
being represented by an individual 
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agent, the agent paying the rent 
and the contracts being made sub- 
ject to the acceptance at the home 
office of the foreign corporation, the 
corporation is not “doing business.” 
Badische Lederwerke v. Capitelli, 
158 N. Y. Supp. 651. 


In Covey v. De Long Hook & 
Eye Co. 211 N. Y. 420, 105 N. E. 
667, it was held that a Pennsylvania 
corporation which sold its goods in 
New York by traveling salesmen 
who took orders, which were trans- 
mitted to the office in Pennsylvania 
subject to approval, which were 
filled by shipment direct to the 
customer in New York, an office 
being maintained in New York 
merely for furnishing headquarters 
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for salesmen, the corporation was 
not transacting business in New 
York in such a sense as to subject 
it to penalty for failure to permit 
a stockholder to examine its stock 
books. It should be noted that 
this case did not involve directly 
the question of “doing business” 
so as to require qualification, but 
the considerations are sufficiently 
alike to make it an authority in 
point. 


In our next talk on foreign cor- 
porations, we expect to discuss some 
of the cases involving construction 
work and the installation and repair 
of machinery, as “doing business” 
so as to require qualification by 
foreign corporations. 


Regulation of the Sale of Securities by the 
Federal Trade Commission 


Ue methods of competi- 


tion in interstate commerce 
in connection with the sale and 
offering for sale of corporate stock 
have been alleged in formal com- 
plaints made by the Federal Trade 
Commission. Thus a step in the 
direction of Federal regulation of 
the sale of securities in interstate 
commerce, supplementing the famil- 
iar local Blue Sky Laws of the 
various states, has been taken. 
An examination of the docket con- 
tained in the Federal Trade Com- 
mission Service issued by The Cor- 
poration Trust Company discloses 
the fact that five complaints of this 
kind are now of record an order 
having been issued in one, the others 
awaiting the outcome of hearings. 
The findings, conclusions and orders 
in these cases will adjudge the juris- 
diction a8 well as the opinion of the 


¢ Trade Commission with respect to 


various practices in the floating of 
securities. 


Complaint No. 273 alleges un- 
fair methods of competition in 
connection with the sale of stock of 
a motor company. It is alleged 
that false statements were made 
relating to the plan of organiza- 
tion, assets, and resources of the 
company, including a statement, 
contrary to the fact, that sub- 
scriptions would be limited in each 
case to twenty-five (25) shares, and 
making other statements the in- 
tent and purpose of which was to 
create impression that the stock of 
the company was ratably equal in 
value to Liberty bonds. An order 
to cease and desist has been entered 
in this’ case. 


Complaint No. 293 alleges un- 
fair competition in connection with 
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the sale and offering for sale of stock 
by making false and extravagant 
statements, promises and predic- 
tions. 


Complaint No. 347 alleges un- 
fair methods of competition in the 
sale of stock in a company or- 
ganized ostensibly for the purpose 
of manufacturing bakery products 
but which has no manufacturing or 
sales organization, and in the use of 
the name “Ward & Mackey Biscuit 
Company” because of its resem- 
blance to that by which a branch 
established by the Ward Baking 
Company was commonly known. 


Complaint No. 590 alleges unfair 
methods of competition in the dis- 
position of corporate stock because 


of the payment of a commission of. 


40% and because of alleged mis- 
leading statements that the cor- 
poration owned a refinery contrary 
to the fact. 


Complaint No. 595 is against an 
oil company which is charged with 
unfair methods of competition in the 
sale of stock by the circulation of 
false statements of the location and 
proved production of its property. 


An explanation of these proceed- 


ings is contained in the recently 
issued Annual Report of the Federal 
Trade Commission for the fiscal 
year ended June 30, 1919, at page 
47, as follows: 


“Previous to the floating of the 
Victory Liberty Loan, the Sec- 
retary of the Treasury, chairman of 
the Federal Reserve Board, Capital 
Issues Committee, and many citi- 
zens requested that they be allowed 
to appear before the Commission 
with counsel and present argument 
in support of their claim that the 
Commission had jurisdiction to 
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prohibit the sale of what are com- 
monly termed ‘wild-cat stocks and 
securities’ when transported from 
one State to another and sold in 
competition with bona fide stocks 
and securities. The hearing was 
had, and aftera full presentation of 
the matter the Commission de- 
cided that according to the latest 
utterances of the courts, the sale of 
stocks, when stocks were taken 
from one State to another and sold, 
constituted an act in interstate 
commerce, and when by misrepre- 
sentation through advertisements 
or otherwise they were sold in com- 
petition with other stocks and se- 
curities that are bona fide, the 
Commission would take jurisdiction 
of such circumstances. 


“Where the evidence sustained the 
complaint an order would be issued 
against the respondent to cease and 
desist from misrepresentations in 
respect to the value or status 
of the ‘wild-cat stocks.’ A divis- 
ion, organized to handle this liti- 
gation, prepared and issued hun- 
dreds of questionnaires to com- 
panies complained of and has 
received hundreds of responses. 
A number of applications for com- 
plaints have been filed, and some 
complaints have already been issued 
by the Commission. Testimony 
in these cases is in the process of 
being taken. 


“The Commission finds in the 
‘blue-sky’ cases that frequently its 
order to cease and desist does not 
issue until some overt practice has 
occurred. Those desiring to evade 
the order put on a campaign under 
high pressure, which results in 
complete sale of the stocks or 
securities floated before the Com- 
mission can act. Legislative action 











in respect to the control of the 
advertisements or representations 
of the promoters of the stock will be 
the most effectual way of keeping 
the situation in statu quo until the 
» Commission’s processes can func- 
tion. The law should provide that 
the advertising be in a form requir- 
ing every individual, corporation 
or association offering for sale to 
the public in interstate commerce, 
bonds, stocks, or other evidences of 
ownership in any corporation to 
print on the front page of any and 
all circulars, prospectuses, letters, 
literature, and in the body of any 
advertisements describing or men- 
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Domestic Corporations. 


Promotor Not Permitted to Retain a Secret Profit. 
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tioning the securities for sale, in 
type larger than the type otherwise 
used, the rate of commission or 
commissions, the profits received by 
those promoting, consolidating,un- 
derwriting, or selling said securities, 
and the net amount to be received 
from said sale by the issuing 
entity, corporation, or association.” 

Those who are interested in the 
increasing activities of the Federal 
Trade Commission, should make 
inquiry at our nearest office for a 
detailed description of the Federal 
Trade Commission Service issued 
by The Corporation Trust Com- 


pany. 


Shares of 





stock of a mining company were issued to Frame, a promotor, as con- 
sideration for the transfer by him to the company of certain mining 
locations. These mining locations were actually worthless, and the 
stock was issued by directors controlled by Frame, and without the 
sanction of the stockholders. This was not in compliance with the 
standards of good faith and fair dealing required of the promotor in 
his relations with the corporation. The Supreme Court of Arizona so 
holds, affirming a decree cancelling the shares of stock issued to the 
promotor. The Court says: ‘“‘We are also of the opinion that the 
issuance of the stock to Frame was in violation of section 6, Art. 14 
of the Constitution of this state, which provides: ‘No corporation 
shall issue stock, except to bona fide. subscribers therefor or their 
assignees. * * * All fictitious increase of stock or indebtedness 
shall be void’.” Frame v. Mahoney, 187 Pac. 584. 


eatin 


Mutually Profitable Contract Between Corporation and Director. 
The Presidio Mining Company had practically exhausted its mining 
property and was unable to produce enough high grade ore to operate 
its reduction plant at a profit. Noyes, whowas president and general 
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manager of the company, and who controlled a majority of the capital 
stock, secured control of an adjacent section which he leased to the 
company, receiving in return a bonus and a royalty. The property 
was paid for by Noyes out of his own funds, and the transaction was 
profitable to the company as well as to himself. It also appeared that 
at the time when Noyes acquired the adjacent section the company 
was not in a sufficiently strong financial condition to itself purchase 
the property, and that Noyes was at all times willing to transfer the 
property to the company for an amount equal to its cost tohim. The 
Circuit Court of Appeals, Ninth Circuit, holds that there was no 


fraud against minority stockholders. Presidio Mining Co. v. Overton, 
261 Fed. 933. 


Georgia. 


Conveyance of Property by Corporation Purchasing Shares of Its 
Own Capital Stock. A corporation acquired assets and good will of 
a man George, and issued to him in return 190 shares of stock. The 
property was afterward conveyed back to George as part payment for 
160 shates of stock repurchased from him by the corporation. Subse- 
quently the corporation became insolvent and was adjudicated a 
bankrupt. The Trustee in bankruptcy filed a petition for the recovery 
of $1,900, the alleged value of the property in question. Upon de- 
murrer the petition was denied. The Supreme Court of Georgia 
says: “There is no allegation that this act was done in contemplation 
of insolvency or for the purpose of defrauding the creditors. The 
business of the corporation was continued for a long period, some 
eight or nine years. And even if the retransfer of the business to 
George and the transfer by him to the corporation of his shares of stock 
could be regarded as fraudulent as against the then creditors of the 
corporation, and as void under the trust fund doctrine which obtains 
in this state, it was not void as to those who subsequently became 
creditors, unlesss the defrauding of those who might become creditors 


was an end purposed by the parties to the transaction.” Cohen v. 
George 101 S. E. 803. 


Illinois. 


Contract by Corporation Under Assumed Name. The directors of 
the Farmers Grain & Feed Company, an Illinois corporation, passed a 
resolution to change the name of the corporation to “Chicago Grains 
& Feed Company,” but failed to file a certificate of change of name as 
required by law. Thereafter the corporation contracted for the pur- 
chase of grain in its new name. Action was brought against the presi- 
dent and secretary of the corporation individually to recover the pur- 
chase price under the contract. “The Farmers Grain & Feed Company 
gontinued in existence with the same stockholders, officers, and agents 
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and carried on the same business as before, but under an unauthorized 
name. It was not relieved from liability on the contracts made in the 
name of the Chicago Grains & Feed Company, and, that being so, the 


defendant was not liable.” Pilsen Brewing Co. v. Wallace, 125 N. E, 
714, 


Kentucky. 


Individual Liability of Officer on Contract Made Without Authority. 
The president of a corporation, engaged in the business of buying 
and selling real estate, entered into an agreement with a real estate 
agent whereby the latter undertook to find a purchaser for certain 
property belonging to the corporation, it being agreed that in case a 
sale was effected he should receive the customary commission. Pur- 
suant to this arrangement a purchaser was found and a contract was 
arranged for the sale of the property in question through’ the president 
who purported to be acting for the corporation throughout. The 


corporation, however, repudiated the contract and refused to convey 
the property. 


In an action against the corporation for his commission the real 
real estate agent failed to recover, it appearing that the president was 
not acting within his authority in negotiating the sale. The agent 
then brought suit against the president individually. 


The Court of Appeals of Kentucky holds that the president, though 
acting in good faith, was liable under the rule that a person who makes 
a contract as agent but without authority is personally liable to those 
who contract with him in ignorance of his want of authority, and, that 
the rule was no less applicable because of the fact that the corporation 


had refused to carry out the contract of sale. Mueller v. Nugent, 
218 S. W. 730. 


Louisiana. 


Mortgage Given by Corporation to Its Directors. Where a corpo- 
ration borrowed money from two of its directors, giving a mortgage 
as security for the loan, there was no reason, in the absence of fraud or 
unfair advantage, why the directors should not have the benefit of their 
mortgage. It was of no material importance that the interested 
directors were among the majority by whose vote the mortgage was 
authorized, or that there was not a quorum of disinterested directors 


present at the meeting. Feisenberger & Criedler v. Robert York & 
Co., 262 Fed. 739. 
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Michigan. 


Replacement of Worn Out Plant a Few Years Before Expiration of 
Charter. It is not unlawful for a lumber company, having the inci- 
dental power to manufacture salt, to contract for replacing worn-out 
salt apparatus, although the charter would expire in five years. Section 
11355 Comp. Laws 1915, provides the power to continue in business 
three years after the expiration of the charter and the purpose of this 
statute is to enable corporations whose general purposes are nearing 
an end to do business during the whole charter period instead of being 
compelled to begin winding up their affairs before their charters have 
actually expired. Ruggles v. Buckley & Douglas Lumber Co., 177 
N. W. 270. 


Officer May Not Take Advantage of Special Knowledge to Defraud 
Stockholder. A contract was made by a syndicate to take over the 
assets of the Duplex Power Car Company whereby it was agreed that 
the stockholders should receive stock in a corporation about to be 
formed, on the basis of two shares of stock in the new corporation for 
each $10 share held by them, or, at théir option should receive payment 
in money at the rate of $20 a share. The secretary of the Duplex 
Power Car Company secured an option from one of the stockholders 
which was later exercised, for the purchase of his holdings at $10 a 
share. The secretary knew of the syndicate agreement at the time 
and not only failed to disclose the facts to the stockholder, but repre- 
sented that the latter would be getting a good bargain. The Supreme 
Court of Michigan holds that such action was fraudulent. Bollstrom 
v. Duplex Power Car Co., 175 N. W. 492. 


Missouri. 


Fraudulent Transfer of Corporate Assets. The Transit Company, 
while operating street car lines in the City of St. Louis under a lease 
from the United Railways Company, incurred liability on account of 
various cases of personal injury for which action had been brought and 
judgment recovered against the Transit Company. Thereafter the 
Transit Company transferred its entire business and assets to the 
United Railways Company. The two companies had the same execu- 
tive officers and substantially the same directors, and there was evidence 
that the transfer was made without adequate consideration and for the 
purpose of defrauding creditors of the Transit Company. Under these 
circumstances creditors of the Transit Company had a remedy in 
equity against the United Railways Company. Johnson v. United 
Railways Co., 219 S. W. 38. 


. 
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Montana. 





Stockholders’ Rights Upon Dissolution. “It would seem that in 
Montana stockholders of a dissolved corporation become vested with a 
full title, legal as well as equitable, and that the liquidating trustees 

C of a dissolved corporation have the right of possession, with full power 
of sale, but without title. But, however that may be, as against third 
persons our opinion is that stockholders of such a corporation stand as 
in a relationship of tenants in common, and may assert a legal as well 
as an equitable title.” Barker v. Edwards, 259 Fed. 484. 


Nebraska. 


¢ € Statutory Liability For Failure To Publish Annual Report of Finan- 
cial Condition. Action was brought under section 577, Rev. St. 
(Nebraska) 1913, by the receiver of an insolvent corporation against 
stockholders to enforce an alleged liability for failure of the directors 
to publish an annual statement of the financial condition of the cor- 
poration. The stockholders were not liable under the statute for a 
debt of the corporation contracted prior to its default in publishing the 
required notice, and the fact that thereafter a renewal note was given 
was immaterial. 


afforded by the statute was not available in behalf of creditors who were 


e The Supreme Court of Nebraska holds further that the relief 
Spear v. Olson, 175 N. W. 1012, 


also stockholders in the corporation. 





Nevada. 


Assessment of Unpaid Subscription. Judgment was obtained 
against a Nevada corporation by an assignee of various creditors, and 
after execution had been returned unsatisfied, an action was brought 
against one of the stockholders whereon a recovery was sought on the 

theory that the unpaid portion of subscription to the capital stock of 

€ the corporation was an asset which could be reached to satisfy the debt 
evidenced by the judgment against the corporation. It appeared that 
more than $1,000 of the capital stock had been subscribed. The 

Supreme Court of California, in interpreting the Nevada Statute 

(Revised Laws, Section 1108), governing the subscription to the capital 

stock says, in part: 





Lf “That law authorizes a corporation formed thereunder to commence 
L business when $1,000 of the capital stock is subscribed if the corporators 
express an election to do so in the articles of incorporation. This 
provision is tantamount to an authorization to levy assessments on 
unpaid subscriptions when $1,000 of the capital stock is subscribed and 
it is the will of the corporators that business be then undertaken 


(Continued on page 214.) 


Statutory Representation 


OT infrequently, a foreign corporation designating 

one of its employees as statutory representative 

suffers heavily when the individual leaves the 
employ of the company, dies, removes from the state or 
changes his address therein—and a successor is not 
promptly named. 

The losses incurred by such failure to maintain contin- 
uous representation are well illustrated in the Kentucky 
case of S. B. Reese Lumber Company v. Licking Coal & 
Lumber Co., 161 S. W. 1124. 


In this case, a foreign corporation, by an instrument filed in the office 
of the Secretary of State, appointed one Cook, an employee, as agent 
for service of process. At the time service of process in the case was 
had upon him, Cook had left the employ of the company. He did not 
notify his former employer of the service upon him and the company 
failed to appear to defend the suit. The Court rendered a default 
judgment of $783.36, which it refused to reopen, stating that the default 
was due to the company’s own negligence in not promptly appointing a 
successor to Cook when he left its employ. 


Loss through negligence or inexperience on the 
part of the process agent 


On the other hand, loss to the corporation may result from 
the employee’s negligence, or from his unfamiliarity with 
the duties of a processagent. Ordinarily, it must be remem- 
bered, these duties are a mere incident to his regular work. 

A typical case showing the results of negligence or in- 
experience on the part of the agent was reported in The 
Corporation Journal for April, 1919. 


In this case, the Supreme Court of Arizona reverses the lower court 
and upholds a default judgment taken against a corporation which had 
failed to appear-and defend an action b2cause its statutory agent had 
not forwarded the summons to it or notified it that he had been served 
with process. The lower court upon a finding of surprise, inadvertence 
and excusable neglect, vacated the judgment. This finding was based 
wholly upon the affidavit of the statutory agent, which was as follows: 

“John O. Dunbar, being first duly sworn, saysthathe * * * is 
statutory agent for the Arizona Enterprise Mming Company, a cor- 

oration, defendant in the above entitled action; that at or about the 
bai of 1:30 o’clock P. M. on the 16th day of November, 1917, he was 
served as statutory agent for the Arizona Enterprise Mining Company, 





a corporation, with a copy of said summons and complaint in the above 
entitled cause, by Beryl Proutty; that he still has in his possession said 
copy of said summons and: complaint and has had it in his possession 
since the same was served upon him for the reason that he did not know 
the address of the said Arizona Enterprise Mining Company, a cor- 
poration, or the address of its officers, and was therefore unable to 
notify them of the pendency of the above entitled action.” 

In reversing the lower court, the Supreme Court of Arizona says: 

“Can the negligence of the statutory agent in not notifying the de- 
fendant of the pendency of the suit because ‘he did not know the address 
of the company’ be considered ‘excusable neglect?” We think not. It 
must be conceded that it was the duty of the agent to promptly for- 
ward the summons to the proper officers of the company. There is no 
showing that he made any effort to ascertain the address of any of the 
defendant’s officers. Nothing of that nature is disclosed. It appears 
that the principal works of the company are situated at or near Bouse 
in the adjoining county to the one in which the agent resides. Further- 
more, the statute requires that the articles cf incorporation of every 
corporation organized under the laws of this state shall contain ‘the 
names, residences, post office addresses of the corporators, the name cf 
the corporation, its principal place of business.’ R. S. Ariz. 1913, par. 
2100. These articles are required to be filled in the office of the Arizona 
Corporation Commission. It is too plain to be questioned that if the 
agent had made any reasonable effort to discover the address of any 
officer of the company he would have succeeded, and it must be held 
that he was calpibty negligent in not doing so, and that his negligence 
was the defendant’s negligence.” 


How The Corporation Trust Company protects the 
foremost nationally-known corporations 


Corporation lawyers are naturally anxious to guard their 
clients against occurrences of this kind. The Corporation 
Trust Company offers a means of accomplishing this by 
keeping its attorney clients promptly informed of all papers 
served on a corporation. 

The agents supplied are thoroughly versed in the handling 
of such matters. If, for any reason, one of these agents 
is disqualified, or if his address is changed, a new appoint- 
ment is made without delay, and the proper state official is 
notified of the change. 

This service is an important part of the regular business 
performed by The Corporation Trust Company and affil- 
iated companies for a large number of clients—including 
attorneys for the foremost nationally-known corporations. 

Information regarding it may be obtained by members of 
the bar from our nearest office. 


The Corporation Trust Company 
and Affiliated Companies 
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to contract debts, and authority to contract debts implies authority 
to make calls to satisfy them.” 


The court construes the articles of incorporation as evidencing an 
intent to commence business, and says: 


“It follows that from the very moment of its existence the corpo- 
ration was authorized under the Nevada law to do business and con- 
tract debts and the stockholders were liable to respond to calls to satisfy 
those debts. Plaintiff has therefore sufficiently established More’s 
liability to make payments upon the unpaid portion of his subscription 
to the stock of the company to meet theclaims of its creditors.” Mc- 
Carty v. More, 186 Pac. 140. 


New York. 


Enforcing Judgment Against Corporation After Dissolution. ‘There 
is no doubt that at common law the dissolution of a corporation resulted 
in the complete extinction of the corporate body for all purposes, and 
it could not sue or be sued after the dissolution. It appears, however, 
that under the provisions of subdivision 3, section 221 of the (New York) 
General Corporation Law, a corporation which has been formally dis- 
solved nevertheless continues in existence—‘for the purpose of paying, 
satisfying and discharging any existing debts or obligations, * 
and may sue and be sued for the purpose of enforcing such debts or 
obligations, until its business and affairs are fully adjusted and wound 
up.’ Since the statute specifically declares that the corporation con- 
tinues in existence for the purpose of being sued, it necessarily follows 
that its existence must be deemed to continue for the purpose of en- 
forcing a judgment obtained against it. Sanitary Brass Works v. 
Rubin & Marcus, 180 N. Y. Supp. 619.” 


Improper Dissolution of Solvent Corporation. Stockholders con- 
trolling two-thirds of the voting power in a New Jersey corporation 
brought about the dissolution and liquidation of the corporation, having 
organized a corporation under the laws of Delaware for the purpose of 
taking over its properties. The preferred stockholders of the New 
Jersey corporation received compensation in cash and stock of the 
Delaware corporation but the common stockholders received no returns 
for their holdings, there being no payment made for good will. The 
Supreme Court of New York holds that the majority interests were 
accountable for the proceeds of the sale, but that such action could 
not be maintained by a minority stockholder without showing that a 
demand had first been made upon the liquidating trustees to institute 
proceedings. Major v. American Malt & Grain Co., 181 N. Y. Supp. 152. 


Officer and Director Compelled to Account for Secret Profits. 
An officer and a director of a corporation were financially interested in a 


. 
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firm engaged in the distribution and sale of green coffee. Acting in their 
official capacity for the corporation they purchased from this firm a 
supply of green coffee at enhanced prices and in an amount largely in 
excess of the business requirements of the corporation, resulting in 
losses to the corporation by reason of a decline in the market price of the 
coffee. The corporation was entitled to maintain an action in equity 
for an accounting with respect to secret profits realized by its repre- 
sentatives, and were not deprived of such relief by the fact that the 
complaint also contained a demand for the recovery of a stated amount 
representing losses suffered by the corporation. Such relief is expressly 
conferred by section 91a of the General Corporation Law of New York. 
Woolson Spice Co. v. Columbia Trust Co., 181 N. Y. Supp. 149. 


Burden of Proof of Corporate Liability. A corporation was not 
bound to pay for services performed in siphoning water from the hold 
of a schooner when the claimant failed to show either that the 
schooner was owned by the corporation, or that the contract was 
made through an agent of the corporation. The fact that the person 
who contracted for such services subsequently wrote a letter on the 
corporation’s letterhead and signed the letter as treasurer, or that the 
verification of the corporation’s pleading purported to be signed by 
him as treasurer was insufficient to establish the existence of such 
agency at the time when the services in question were rendered. John- 
son Bros. Lighterage Co. v. American Union Line, 180 N. Y. Supp., 460. 


Supplies Purchased Prior to Incorporation. A corporation was not 
liable for goods ordered before incorporation and while the company 
was in form a partnership, in the absence of proof that the indebtedness 
was acknowledged by the corporation. Suttleworth, Keiller & Co. v. 
Marchiony Bros., 179N. Y. Supp., 586. 


eG North Dakota. 





Civil Action Will Lie For Cancellation of Corporate Franchise. 
“The right of the state to inquire civilly into the propriety of the con- 
tinued exercise of a corporate franchise by those who are alleged to 
have misused it to the injury of the public has been recognized for 
centuries as an attribute of sov ereignty, and the right of the Attorney 
General to act for the state in such i inquiry comes from the common law. 
* * * This remedy, whether it be denominated a quo warranto 
proceeding, an information in the nature of quo warranto, or a civil 
action under section 7969, C. L. 1913, is now recognized universally 
as being civil rather than criminal in its nature, and the right to proceed 
civilly generally exists independently of the right to prosecute crim- 
inally.”” State v. Gamble-Robinson Fruit Co., 176 N. W. 104. 
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Property as Full Payment for Stock. A resolution passed at a special 
meeting of the directors of the Timber Investment Company author- 
ized the purchase of timber grants from Wilson and Otis. An arrange- 
ment was made whereby the entire capital stock of the corporation was 
issued and delivered to the Commercial Bank of Fargo as trustee, it 
being agreed that the bank should from time to time deliver to Wilson 
and Otis or upon their order certificates of stock upon payment to it of 
$75 for each share so delivered, and that all money so received by the 
bank should be subject to the order of Wilson and Otis to be applied 
upon the purchase price of the timber grants. Upon delivery by Wilson 
and Otis of the timber grants, all stock then remaining in the hands of the 
bank were to be delivered to them or upon their order. 


This arrangement was in effect an agreement by the corporation to 
take the timber grants as the equivalent in full of its capital stock, and 
to enable Wilson and Otis to raise the necessary funds by marketing the 
stock. Such stock was fully paid and the holders thereof were not per- 
sonally liable to any extent whatever for the debts of the corporation. 
Baldwin v. Timber Investment Co., 176 N. W. 662. 


Oklahoma. 


Liability of Directors for Distributing Corporate Assets. The 
directors of a corporation, who sold oil and gas leases owned by the 


corporation, and distributed the proceeds among its stockholders, were 
not liable in an action at law under Section 1254, Revised Laws of 
Oklahoma, 1920, which provides for such liability only “in the event 


of (its) dissolution or insolvency.” Stevirmac Oil & Gas Co. v. Smith, 
259 Fed. 650. 


Pennsylvania. 


Liability of Directors for Payment of Dividends which Impair the 
Corporate Assets. The directors of a corporation, who were also 
stockholders, declared and paid an initial dividend of 500% after the 
corpuration had been in existence for about 19 months. Shortly 
afterwards the corporation was declared to be insolvent. A Penn- 
sylvania Statute (P. L. 102, Section 39, Chap. 5) provides that directors 
shall be liable for the debts of a corporation, if they declare and cause 
to be paid a dividend when the corporation is insolvent, or when pay- 
ment of such dividend renders it insolvent. A United States District 
Court holds the directors liable for the debts of the corporation even 
though the case did not fall strictly within the wording of the statute, 
saying in part: “The purpose of the act of assembly is to induce 
directors not to divert into the pockets of stockholders assets which are 
needed to pay debts, and its words must be interpreted with that thought 
in mind. When this is the thing which in substance they have done, 


if they have done it with what, in legal intendment, is with eyes open 
. 
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to this consequence, they must restore to creditors what has thus been 
taken from them.” United States Smelting Co. v. Hofkin, 261 Fed. 546. 


Rhode Island. 


The New Corporation Law. The Rhode Island General Assembly 
at its 1920 session passed a new corporation law relating to domestic 
and foreign business corporations. The act was approved May 5, 
1920, will take effect July 1, 1920, and is known as the “General Coroo- 
ration Law.” Many important changes are made in the law of the 
state. The principal features of the new law are as follows: 

The old statutes relating to business corporations are repealed, in- 
cluding the liability of directors when the debts exceed the capital stock, 
and the liability of officers for failure to file a certificate of payment of 
capital stock. These features of the old law have always been most 
objectionable. 

The new law contains the following provisions: 

Corporations may be organized to carry on any lawful business 
anywhere, except banks, insurance companies and public utility corpo- 
rations doing business in Rhode Island. 

Every corporation has express authority to acquire its own capital 
stock or the capital stock and securities of other corporations. 

Incorporators need not be residents. 

A new corporation may be organized with the same name as that of 
a foreign corporation or, for the purposes of reorganization, with the 
same name as that of an existiig domestic corporation, with the written 
consent of the old corporation. 

Every corporation must file the name and address of its treasurer 
(if a resident) with the secretary of state, or a power of attorney ap- 
pointing a resident attorney for the service of legal process; penalty 
not exceeding $500. 

No resident officer or director is required. 

Every corporation must maintain a place of business or principal 
office in the state. 


Officers and directors need not be stockholders, and officers need not 
be directors. 

A corporation need not have any directors, in which case the stock- 
holders exercise the powers of the directors. 

Contracts between a corporation and its directors or between cor- 
porations having common directors are expressly authorized. 

Stockholders’ meetings must be held within the state. 

Cumulative voting is expressly authorized. 

Directors may be divided into classes. 

Directors’ meetings may be held within or without the state. 

Executive Committee may be appointed with all the powers of the 
Board of Directors. 

Every corporation may create two or more classes of stock with such 
preferences, voting powers, restrictions and qualifications as may be 
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fixed in the articles of association. 


Capital stock with par value may be issued for cash, services, per- 
sonal property, tangible or intangible, or real estate. Two methods 
are provided for the issue of par value stock: 

(a) Under Section 29, stock may be issued without filing any certi- 
ficate showing the consideration for which the stock is issued, but if 
issued for services or property, there is a possible liability of stockholders 
unless the consideration is equal in value to the par value of the stock. 

(b) Under Section 30, however, par value stock may be issued either 
for cash at less than par, or for services, personal property, tangible 
or intangible, or real estate, upon filing a statement with the secretary 
of state setting forth the amount of cash, and a description of the 
services or property, and the values at which such services or property 
are received by the corporation. Stock so issued shall be full-paid 
and non-assessable even though the price or the value of the consider- 
ation is less than the par value of the stock issued. This appears 
absolutely to limit stockholders’ liability. 

Under Section 31, stock without par value (other than stock pre- 
ferred as to dividends or principal or both) may be issued for cash, 
services, personal property, tangible or intangible, or .real estate. 
It is not necessary to file any certificate showing the consideration, and 
it is not required that any minimum amount shall be paid in upon 
the stock. Such stock will be full-paid and non-assessable. Such stock 
may be issued for such consideration as may be fixed by the directors 
pursuant to the articles of association, or by vote of a majority of each 
class of stock entitled to vote. Two or more classes of non-par stock 
may be issued. These provisions authorizing the issue of stock without 
par value are simple and convenient. 

The rights of stockholders to subscribe for new stock are clearly 
defined. 

An original or duplicate stock ledger must be kept within the state. 
All other books may be kept outside the state. 

The liability of stockholders for partly paid in stock are clearly de- 
fined and limited, and bona fide purchasers are protected. 

Charters of business corporations created by special act of the Gen- 
eral Assembly may be amended by filing amendments with the secre- 
tary of state, without obtaining the passage of a special act by the 
General Assembly. 

Every corporation must file an annual report with the secretary of 
state in the month of February, setting forth its name, location of its 
office, character of its business, amount of its capital stock, names and 
addresses of its directors and officers, and date of annual meeting; 
penalty not exceeding $200. No statement of financial condition ts 
required. 

Any corporation by two-thirds vote of its capital stock may sell, 
lease or exchange all, or substantially all, of its property and assets 
including good will. Dissenting stockholders may have their stoc 
appraised and the value so determined paid by the corporation. 

. 
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The organization fees, payable to the state treasurer, are fifty 
cents for each $1,000 of par value stock or five cents for each share of 
non-par stock, the minimum fee being $25. 

Corporations carrying on business for profit in the state are subject 
to the “corporate excess” tax. All other corporations pay the annual 
“minimum franchise tax” of $2.50 for each $10,000 of authorized 
capital stock. 

Stocks, bonds and debentures of corporations carrying on business 
in the state are exempt from taxation in the hands of resident holders. 

Non-resident holders are exempt from all taxes, including inheritance 
taxes 


There is no stamp tax on the issue or transfer of stock. 


} Cc Tennessee. 


Sale of Entire Property of a Corporation Without Unanimous 
Consent of Stockholders. The property of a corporation was sold 
pursuant to a majority vote of the stockholders. It was shown that at 
the time of the sale the corporation was in an insolvent condition, and 
that the majority stockholders acted in good faith and without preju- 
dice to the interests of the minority. The minority stockholders could 
not, under these circumstances, maintain an action to have the transfer 
set aside, after a delay of several months with full knowledge of the 
facts and without raising an objection to the action of the majority. 
“Without reference to the law appticable to the dissolution of, or the 
sale of property belonging to, solvent, dividend-earning corporations, 
it has never been questioned that in the case of embarrassed or insolvent 
concerns the will of a majority of the stockholders, when acting fairly 
and in good faith, is supreme, and that minority or dissenting stock- 
holders will not be permitted to obstruct or interfere with the conduct 


of corporate affairs directed by the majority.” Carrier v. Dixon. 
218 S. W. 395. 


Foreign Corporations. 


California. 


Assessment of Corporate Franchise. In assessing the franchise of 
a foreign corportion where all of its business was carried on in the 
State of California, the same method was applied as if it had been a 
domestic corporation, and the value of all of its intangible property 
was properly included pursuant to the provisions of Article 13, Section 


14, Subdivisions (d) of the Constitution of California. Miller & Lux 
v. Richardson, 187 Pac. 411. 
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Illinois. 


Actions May Be Defended by Unqualified Foreign Corporation. 
Our attention has been brought to an erroneous statement on page 169% 
of The Corporation Journal for April, 1920. It was there said: “In 
Illinois, for example, an unqualified foreign corporation cannot main, 
tain or defend any action upon any claim, legal or equitable, whether 
arising out of contract or tort.” 

The General Corporation Act of Illinois, approved June 28, 1919, 
omits the word “defend,” the statute reading as follows: 

“Any foreign corporation doing business in this State without a 
license shall be permitted to maintain no suit at law or in equity in any 
of the courts of this State upon any demand, whether arising out of 
contract or tort; and all such corporations shall be liable by reason there- 
of to a penalty therefor of not less than $250 nor more than $1,000 to be 
recovered in any court of competent jurisdiction, in a civil action to be 
begun and prosecuted by the Attorney General.” 


New York. 


Priority of Claim for License Tax. The United States Circuit 
Court of Appeals, Second Circuit, holds that the claim for payment of 
the license tax on a New Jersey corporation for the privilege of doing 
business in the State of New York has priority over its general cred- 


itors even before a warrant for collection has been issued by the 


State Comptroller. Sweet v. All Package Grocery Stores Co., 262 Fed. 
727. 


Rhode Island. 


New Law Changes Requirements. The new General Corporation 
Law of Rhode Island, which was passed at the last session of the General 
Assembly and which will take effect July 1, 1920, changes the require- 
ments for foreign corporations carrying on business within the state. 
Under the old law foreign corporations were required only to file a power 
of attorney with the secretary of state appointing a resident attorney 
“for the service of legal process. Under the new law, every foreign 
corporation as a condition precedent to carrying on business in the 
state or to enforcing in the courts of the state any contract made within 
the state, must file in the office of the secretary of state (1) a certified 
copy of its charter or articles of association; (2) a sworn certificate 
setting forth the name of the corporation, its place of business in the 
state, the character of its business, the amount of its capital stock, 
the names and addresses of its directors and officers, and the date of its 
annual meeting; and (3) a power of attorney appointing a resident 
attorney for the service of legal process. The fees required are $25 to the 
state treasurer and $5 to the secretary of state. Foreign corporations 


lawfully carrying on business in the state on July 1, 1920, are given 
. . 
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ninety days after said date to comply with the new law. Every foreign 
corporation which fails to comply with the requirements of the new law, 
and every officer or agent thereof who transacts business as such in the 
state, shall for such failure be liable to a penalty of not more than $2,000. 
Such failure shall not affect the validity of any contract, but no action 
or suit shall be maintained by any such corporation on any contract 
made within the state in any of the courts-of the state until such cor- 
poration has complied with such requirements. 

Every foreign corporation carrying on business in the state must 
file an annual report with the secretary of state in the month of Febru- 
ary, setting forth the name of the corporation, the location of its place 
of business in the state, the character of its business, the amount of its 
capital stock, the names and addresses of its directors and officers, the 
name and address of its resident attorney, and the date of its annual 
meeting. It must also file with such annual report a certified copy of 
all amendments, if any, to its charter or articles of association made 
during the previous year. No statement of financial condition is 
required. 


Some Important Reports for July 


August and September 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The 

Jorporation Trust Company System sends timely nolice to allorneys 
for subscribing corporations of reports and tax matters requiring altenlion 
ba - time to lime, furnishing information regarding forms, practice and 
rulings. 


Arxansas—Anti-Trust Affidavit due on or before August 1. Domestic 
and Foreign Corporations. 
Connecticut—Income Tax due on or before August 1. Domestic and 
Foreign Corporations. 
Annual Report due on or before August 15, Domestic and 
Foreign Corporations. 
Ipano—Annual Statement due between July 1 and September 1. Domes- 
tic and Foreign Corporations. 
Annual License Tax due between July 1 and September 1. 
Domestic and Foreign Corporations. 
ILtt1no1rs—Annual License Fee or Franchise tax due on or before July 1 
but may be paid up to July 30 without penalty—Domestic and 
Foreign Corporations. 
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Inprana—Annual Report between June 1 and July 31. Domestic Corpo- 
rations. 
Annual Report and License Fee to Industrial Board due between 
July 1 and July 31. Domestic and Foreign Corporations employ- 
ing five or more persons in any capacity. 
Iowa—Annual Report due between the first day of July and the first day 
of August. Domestic and Foreign Corporations. 
Additional Statement due at the time of making the Annual 
Report in July. Foreign Corporations. 
Matne—Annual Franchise Tax due on or before September 1. Domestic 
Corporations. 
Mary.tanp—Franchise Tax due on or before September 1. Domestic 
Business Corporations. 


Mississipp1—Annual Report to factory inspector due during July. Do- 
mestic and Foreign Corporations. 

Missourr—Annual Statement, Registration and Anti-Trust Affidavit 
during July. Domestic and Foreign Corporations. 

Nesraska—Annual Report and Fee during July. Foreign Corporations- 

Annual Statement due on or before September 15. Foreign 

Corporations. 

New Mexico—Annual Franchise Tax Report due on or before September 
1. Domestic and Foreign Corporations. 


New Jersey—Franchise Tax due-on or before first Monday in July— 
Domestic Corporations. 


Nortu Carotina—Capital Stock report to determine amount of franchise 
tax due during July. Foreign corporations. 

Norta Daxota—Corporation Report due during July. Domestic and 
Foreign Corporations. 

Annual Income Tax due between June 1 and July 15. Domestic 
and Foreign Corporations. 

Ounro—Annual Report due during July. Foreign Corporations. 

Oxtanoma—Annual License Tax report due on or before July 31. Do- 
mestic and Foreign Corporations. 

Annual Capital Stock affidavit due between July 1 and August. 
Foreign Corporations. 

OREGON icense F ithi rs y 15. Do- 
mestic corporations. 

License Fee due between July 1 and August 15. Foreign 
corporations. 

Unitep States—Annual capital stock return “due during July. Tax to 
be paid within 10 days after notice and demand. Domestic and 
Foreign Corporations. 

Third installment of income and excess-profits tax due September 
15. Domestic and Foreign corporations operating on calendar-year 
basis. 
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Publications 


The followin 


publications may be obtained without charge from the nearest 


office of The Corporation Trust Company System: 
Revenue Act of 1918 is the title of our pamphlet, which contains a complete 
copy of the text of the Federal tax law, approved by the President Feb- 


ruary 24, 1919. 


New York Income Tax Laws as Amended.—F ull text of the personal income tax 
law and of the corporation “income tax” law. 

Issuance, Transfer and Registration of Corporate Stock is the title of a-pamphlet 
printed to supply the demand for information on these subjects. 


Reorganizations, Mergers or Consolidations. 


This pamphlet (official to June 25, 


1920) containing excerpts from the Revenue Act of 1918, together with de- 
partmental rulings and regulations bearing on the subject, may be had by 


members of the bar. 


Business Corporations Under the Laws of Delaware is the title of a pamphlet 
containing the advantages of the law, statutory requirements and forms 


including a description of shares without par value. 


The General Cor- 


poration Laws are published in a separate booklet. 


Important Changes in the Corporation Laws of New Jersey. 


Special Corporation 


—— No. 97 contains a reprint of the laws approved by the Governor of 
ew Jersey on April 9 and 15, 1920, including repeal of the last of the so- 


called “‘seven sisters” laws. 


Illinois General Corporation Act and Securities Law. 


Business Corporations Under the Laws of Maine is the title of a 


amphlet which 


contains a description of advantages of incorporation under Maine laws, 
features of shares without par value, statutory requiremens and forms. 
The text of the statutes relating to business corporations is also available 


in a separate pamphlet. 


New York Non-Par Value Law, a reprint of Corporation Journal No. 35, con- ° 


tains a copy of The New York non 
of incorporation of the Wisconsin 
incorporated thereunder. 


7 value law and a copy of the certificate 


ison Company, the first large company 


Extracts from the Statutes of the Various States Relating to the Admission of 
Foreign Business ae veers may be had by counseEt who are interested 


in the qualification o 


a particular corporation in a state or group of states. 
Please advise which state you are interested in. 


These printed statements 


show the documents to be filed, fees and taxes to be paid and the statutory 
penalties for. failure to comply in the states under consideration. 

Transfer Requirements is the title of a card containing a list of the requirements 
to be observed in transferring various ¢lasses of stock in New York. 

Illinois Transfer Requirements contains a list of requirements to be observed 


ig Illinois. 


__ «The Corporation Journal 


The object of The Corporation Journal 
is to furnish to corporation attorneys, 
and others interested, a brief account of 
current happenings, recent court décisions, 
new laws, etc. Lengthy discussion is 
avoided, the purpose being to make the 
publication a memorandum for the busy 
attorney upon which he may rely for 
accuracy and to which he may con- 
veniently refer. Cross references are 
made to preceding pages and a cumulative 


index is issued from time to time. The 
Corporation Journal is issued monthly 
except in July and August, and it is sent 
without charge to those requesting that 
their names be placed upon the mailing 
list. 

A substantial ring binder will be 
furnished upon receipt of $2.00. Copies 
of The Corporation Journal sent to users 
of this binder are punched for ready 
insertion. 





Attorneys are naturally anxious to guard 


their corporation clients against the 
dangers of inefficient statutory represen- 
tation. 


As the wisdom of appointing a properly 
qualified agent has become more and more 
apparent, they have turned in increasing 
numbers to the protection afforded by 
The Corporation Trust Company System, 
which now represents the foremost nation- 
ally-known corporations. 


Further information regarding our service 
may be obtained by members of the bar 
from our nearest office. 
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